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AHHoTauums. MccieoBaHMe NOCBALEHO UCTOPUYECKHM NTPe/IIOChIIKaM PUHATHA YT0JI0BHOI0 KoJiekca [epmanun 1871 .
CbI'PABILIEr0 BaXKHYIO POJIb B IOJUTUYECKOM 00'beJUHEHUH PAa3PO3HEHHBIX HEMELKUX rOCyJapCcTB. AHAJIU3UPYIOTCS PU-
YUHBI, LleJIM U YCI0BUsS YHUUKALMU HEMELIKOr0 3aKOHO/JaTe/IbCTBA, a TaKKe NpellecTBYOLINe KOAUPUKALUY U CONYT-
CTBYIOIL[e UM UCTOPUYECKHE COOBITHSI. B BBIBO/E yKa3bIBAETCS, UYTO B OCHOBY IaHHOTO 3aKOHA ObLIH I10JI02KEHbI CTPYKTYpa
u TepMuHoJiorud [Ipycckoro 3eMckoro ynoxeHusl. COOTBETCTBYIOLIAS YAaCTh CTAPOTO YJI0XKEHUs YKe UMeJla TBepJ0e pas-
JleJleHYe Ha O611YI0 U 0COGEHHYI0 YacTH, a TaKXKe COXPaHsIIMCh MHOTOUHCIEHHbIe 3JIEMEHTHI U onlpesiesieHus. OTMeudaeTcs,
YTO NPAaBOBOM OXpaHe KOpoJisi U 061eCTBEHHOTO NOPsi/iKa B HOBOM 3aKOHe MO-NpeXHeMy NpUJiaBasoch 60J1blI0e 3Haye-
HUe, yero He ObLJIO B YTOJIOBHBIX KoJiekcax baBapuu u PelHckol 06/1acTH, OCHOBAaHHBIX Ha PEBOJIIOLIMOHHBIX MOJEJAX.

Cpeziu paJijuKa/lbHbIX HOBEJLJ KOJleKca yKa3aHbl: BBeJileHHe NPUHIIUIIA BEPXOBEHCTBA 3aKOHA. 3aMeHa IIOHSATHOTO Npo-
CTOMY rpak/laHUHY f13bIKa, a6CTPAKTHBIMU MOJIOXKEHUSMH C OBGIIUM U CIIEL[MaJIbHBIM pa3/iesioM, AJ1s 06JieryeHus paboThl
IOPUCTOB, @ KpOMe TOI'0 'YMaHHU3WaLMK HaKa3aHUH, YTO BbIPaXKajoCh B OTMeHe HaKa3aHUH «4ecTU», TeJleCHbIX HaKa3a-
HUHN 1 OTMEHe )KeCTOKHX BU/0B Ka3HU.

JlokasbIBaeTCsl, UTO B MPOIiecce paciinpenus [epMaHUM yroJIOBHBIN KOJEKC, BBeIEHHBIN B 1851 roy chirpas BaXKHen-
myto poJib. [locie co3panus CeBeporepMaHCKOTO CO03a B X0/ie ABCTPO-IIPYCCKO-UTATbSIHCKON BOUHBI 1866 T. U aHOHCHU-
poBanus [Ipyccuelt Tepputopuii FaHHOBepa, l'eccen-Kaccens, l'eccen-Xombypra, @pankpypra-Ha-MaiiHe u Haccay, koekc
6bLJI paclipoCcTpaHeH ¢ He6O/IbIIMMU U3MEHEHUSMU Ha BCIO TEPPUTOPHUIO 01033, U Nocjie ocHoBaHusA B 1871 rony Broporo
pelixa, KOTOpbIH, B CBOIO 04Yepe/ib, TPeCTaBIsI CO60H UMb paciinperre CeBeporepMaHCKoro cow3sa, 1 suBaps 1872 roza
OH TaK)Xe pacIpoCTPaHUJI CBOe eHCTBUE Ha H0’KHbIE HEMeLKUe 3eMJIU.
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Abstract. The study is devoted to the historical prerequisites for the adoption of the German Criminal Code of 1871, which
played an important role in the political unification of disparate states. It analyzes the reasons, goals and conditions of the
unification of German legislation, as well as the preceding codification and accompanying historical events. The conclusion
states that the structure and terminology of the Prussian Land Ordinance were used as the basis for this law. The relevant part
of the old Statute had already been firmly divided into general and special parts, and numerous elements and definitions were
retained. It is noted that the legal protection of the king and of public order continued to be given great importance in the new
law, which was not the case in the criminal codes of Bavaria and the Rhineland, which were based on revolutionary models.
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Among the radical novelties of the Code are: the introduction of the rule of law. The replacement of the language
understandable to ordinary citizens by abstract provisions with general and special sections to facilitate the work of lawyers,
and the humanization of punishments, which was expressed in the abolition of punishments of “honor”, corporal punishment
and the abolition of cruel executions.

It is argued that the penal code introduced in 1851 played a crucial role in the process of German expansion. After the
establishment of the North German Union in the Austro-Prussian-Italian War of 1866, and the annexation by Prussia of the
territories of Hanover, Hesse-Kassel, Hesse-Homburg, Frankfurt am Main, and Nassau, the Code was extended, with minor
modifications, to the whole territory of the Union, and after the foundation of the Second Reich in 1871, which, in turn, was
only an extension of the North German Union — on January 1, 1872, it was also extended to the southern German lands.

Keywords: Anselm von Feuerbach, Austro-Prussian-Italian War of 1866, Second Reich, Paulskirche Constitution, Louis
Philippe I, Rhine Union, North German Union, German Penal Code of 1871, Penal Code of the Kingdom of Bavaria of 1813,
Penal Code of the Kingdom of Prussia, Frederick the Great
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BeepeHue
Hapsapy c 'paxxgaHcKuM KofeKcoM, YTo10BHbIN KogeKc [ep-
MaHMUH, BEPOATHO, IBJISIETCS OHUM U3 CTapeHIINX 1eHCTBY0-
IIMX 3aKOHOB. Ero ussaHue cBI3aHO C BOSHUKHOBEHUEM
€/JMHOT0 HEMELKOI 0 rocyjapcTBa — ['epMaHCKOW UMIlepUu
13 auBaps 1871 roza [1, c. 15].

JT0 6b1J OAVH U3 NIePBbIX 3aKOHOB, cdepa el CTBHUS KO-
TOpOro 6blJ1a pacipocTpaHeHa Ha BClo TeppUTopHuio Pelixa
Y, TAKUM 00pa3oM, UMeLUM 60Jbllioe 3HaYeHue B Npe-
0Jl0JIEHUM TOJIUTHYECKOW pasfpobsieHHOCTH. B npepna-
raeMo paboTe ucce[lyeTcss UCTOPUS 3aKOHOATeIbHOT O
aKTa, KOTOPbIY M B HAlIU JJHU SIBJIETCS 00pa3lloM KOHTHU-
HEHTaJIbHOTO YT'0JIOBHOTO NpaBa.

MaTepMan n Mmetogbl

B cTaTbe ucnoib30BaHbl HOpMaTHBHbIE IIPABOBbIE AKThI, pe-
NlaMeHTHPYIoLKe BOIIPOChl CTAHOBJIEHUSA YTOJIOBHO-IIpa-
BOBOI'O 3aKOHOAATEJIbCTBA €JUHOI'0 repMaHCKOI'o rocy-
AapCTBa. OCHOBy Hccjea0BaHUA COCTaBUIIN 06I.U,eHay‘~leIe
W YaCTHOHAY4YHbI€ ME€TO/bl HAYYHOI'O [I03HAHHS, aHAJIU3 TE€O-
peTru4eCKUX U HOPMATHUBHBIX IIPAaBOBbIX UCTOYHUKOB. BbI-
ABJIEHUIO BaKOHOMepHOCTeﬁ nuccjienyeMmoro npouecca, Bbl-
paXeHHOMY B O(l)OpMJ'IeHI/II/I He TOJIbKO 3aKOHOAATe/JIbHOT O
dKTa, HO U OTpacJ/iv I1paBa, CIoco6CcTBOBAIU KOMIIapaTUB-
HbIN, WU CpaBHI/ITEJ'IbHO-I/ICTOpI/I‘{eCKI/If/'I MeToA.

OnucaHue nccnepoBaHus
Henocpe/icTBeHHBIM NpeAllIeCTBEHHUKOM YTOJIOBHOTO KO-
Jlekca ['epMaHCKON UMIepUU NPUHATO CYUTATb YroJIOB-
Hblil kKogekc KoposieBcTBa Ilpyccus, koTopbiid Obla 00651-
3aH CBOUM MOsIBJIEHHEM CTPEMHUTE/bHBbIM COLMaJlbHbIM
M3MeHeHMsM NepBoi nosioBuHbI XIX Beka. [locsie okoHyva-
HUs HanosieoHOBCKUX BOMH U Haya/la MHAYCTpUaIU3aluu
NPEeXHUM COLlMAIbHbIM, U TOJTUTUYECKUN TOPAJ0K PYILHI-
csl, HECMOTPS1 Ha CONPOTHUBJIEHHE HEMELKOT0 abCoI0TH3-
Ma, ¥ 6J1arofiapsi CEpruy COLMaJbHBIX KPU3UCOB U PEBOJIIO-
it no Bceit EBporne.

HecMoTpst Ha TO, YTO HeMellKMe MOHApXH KJAJINCH
B HalMOHAJbHOM eINHCTBe HEMLEB U CBOOOJe IpaKJaH
B «OCBOGOUTENbHBIX BOWHAX» MPOTUB GPAHILY30B, IBIKY-
IMe NMOJUTHYeCKHe CUJbl [Ipyccun U ABCTpUH, TATOTeNN

K COXpAaHEHMIO NIPeXKHero MoJIoXKeHH!s, N03TOMY HocJe 1o-
6e/ibl BCe OCTAJIOCh TaK, KaK OYATO HUUEro He MPOU30LIJIO.

Kpome Toro, ¢ HayaJloM NPOMBIIIJIEHHON PeBOJIIO-
LIMY YCKOPAJIUCh COLlMa/bHble U3MEHEHHUs, KOTOpble CTa-
BUJIY NIOJ, yIPO3y BHyTpeHHUU Mup EBponsl. PeBostonuu
1830-1831rr, OKOHYaTeJIbHO CBEPTrHYBLIXE BOCCTAHOB-
JIEHHY10 MOHapxuto byp6oHoB Bo ®paHLUM 1 NpUHeCLIne
Besnbruu He3aBUCHMOCTB OT Hulep1aH/0B, a TaKXe peBo-
gouuu 1848-1849 T, B KOTOPBIX abCOIIOTUCTCKUE TOCY-
JapctBa [epMaHMM oKa3auCh HA IPaHU Kpaxa, U JIOTHKa
3TUX MPOLLECCOB NMOJCKa3bIBala, YTO, YTO COXPAHUTb MO-
HApXHI0 MO>KHO TOJILKO NyTEM CO3/IlaHMs LleHTpaJIM30BaH-
HOTO roCyZiapCTBa.

Bo ®paHuyu K 3TOMy BpeMeHHU Najia KOHCTUTYLU-
OHHAas MOHapXHs «KOpoJisA-rpaxJaHuHa» Jlyn-Oununna
U Obl7a npoBo3riamieHa Bropas pecny6sauka [2]. [Tocae
TOr0, KaK peBOJIIOIIMOHHbIE BOJHEHUS U NlepBas NOMNbITKa
Co3/aTh JIeMOKpATHUYeCKy10 [epMaHCKy0 UMIIEPUIO ObLIH
OKOHYaTeJIbHO MOZaBJIeHbl TI0C/Ie POCIyCKa MapJjaMeHTa
[Maysnbckupxe BokickamMmu ®puapuxa Bunbrenboma IV, g
abCOJIIOTUCTCKUX paBUTesledl B [epMaHnM Bce CHOBA Bep-
HYJIOCh K CTaTyC-KBO.

OziHaKo, Jaxke ONUPasCh Ha CUJIbHYI0 apMUIO, HeJlb35l
6blJI0O UTHOPUPOBATh MHOTOYHC/IEHHbIE COLlMA/IbHbIE U3-
MeHeHHs, TOPOXK/eHHble NPOLLeCCOM MHAYCTPUATU3ALHH.
K TakoBBbIM MOXHO OTHECTH 3HAUMTE/IbHbIA POCT HaCeJIeH!s,
MacCOBbIY €ro UCX0J, U3 CeIbCKUX PalOHOB U YpOaHU3AL IO,
POCT ropoJiCKOro paboyero npoJieTapyaTa U U3MeHeHHe
YCJIOBUH TPYZia U )KU3HU B pe3ysibTaTe NosIBJIeHUs1 pabpHK,
3aBO/IOB U JiPyTUX MHHOBaLMH B cpepe NPOU3BO/CTBA.

Kpome Toro, oz, BNUsAHNEM PeBOJIIOLUOHHBIX Ul
pacnpocTpaHUJIOCh U HOBOE NMOHKMMaHUe NpaB U 00d3aH-
HOCTel rpakJaH, KOTOpOe yXe He COOTBETCTBOBAJIO Jel-
CTBYIOIMM IpaBUJIaM, KOTOPble B OCHOBHOM BOCXOJUJIH
K XVIII Beky. Bcen 3a 0611ecTBOM MeHs/Iach U I0PUCTPY-
JleHLMsl. 3aKOHbI U IPOLielypbl, KOTOPbIE YaCcTO ObLIU YHAC-
JejoBaHbl 0T CpejHeBeKOBbs U paHHero HoBoro BpeMeHy,
Bce 0oJIbllle YCTYNaJu MeCTO TaKUM, KOTOpble OTBeYan
KOHCTUTYIIMOHHBIM Tpe6GoBaHUsAM. BniepBble cyzibl co6u-
pajuch ny6JUYHO, U HAaYa/lM CO3JaBaThCs CyJbl NPUCTK-
HBIX, B KOTOPBIX Y4acTBOBAJIO HaceJeHHe.
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YT0ObI cCMATYUTH pePOPMUCTCKHE TEHJEHLUH, TIOPO-
JIMBILIe MHOKeCTBO eBpOIeNCKUX peBositonui, [Ipyccus
BbIOpa/ia MyThb peBoJIIOLUMK CBepxy [3, c. 33] u nocniezo-
BaTeJIbHO CJle/loBajla eMy B NOC/JeAyIolihe AecaTUIeTHsl.
[ToHnMaHMe 3TOro 0ObACHAET OOJIBLIYIO YaCTh NPOUCXO-
JIMBILEr0 B IPYCCKOM MOJIMTHKE, KOTOPasl B 3HAUYUTebHOU
cTeneHU 6bL1a copMUpOBaHa NpeMbep-MUHUCTPOM OT-
To ¢oH BricMapkoM U B KOHEUHOM UTOTe IpUBeJa K 00be-
JIMHEHUIO 60JIBLIIMHCTBA HEMEIKUX TOCyJapCTB MO/ Npyc-
CKOM rereMOHUEH.

HecMoTpsi Ha TO, UTO CTpeMJIeHHE K CO3/IaHUI0 HeMel]-
KOT'0 HallMOHaJIbHOT'O TOCYZapCTBa ObLIO MOMYJISAPHO cpe-
JIM PSAZIOBBIX I'Pa’K/IaH, eCTb OCHOBAHMUSA M10J1araTh, 4YTO 00'b-
e/JMHeHNe UCXO/IUJI0 He UX YCUJIUAMHY, a ObLJIO JOCTUTHYTO
NOCPeAiICTBOM BOMH M MOJUTHUYECKUX PeLleHUH «CBEPXY».

OZHMM U3 KOMIIOHEHTOB 3TUX pedpopM ObLJI0 0OHOBJIE-
HUe T0JI0KeHUH YT0JIOBHOT0 IPaBa, KOTOPbIE, KaK U pyrue
0TpacJiy Ha TOT MOMEHT, peryJupoBanuch [Ipycckum 3em-
CKHM YJI0’KeHHEeM, BCTYNHUBILMM B 3aKOHHYI0 CUJY B 1 HIOHA
1794 ropa. 3Ta yHUBepcasibHas KoJuduKalysa BCero mnpa-
Ba, Ha KOTOPYIO OKa3aJl 3HauYMUTeJbHOE BJHSHHE KOPOJb
®pugpux Benukul, xapakTepusoBasiacb BbICOKOH CTelle-
HbIO TIOHATHOCTH U TOYHOCTH. /laHHasA 0COGEHHOCTD CJIy-
»KWJ1a He TOJIbKO Ha I0JIb3y Ipak/laHaM, Ho U npodeccuo-
HaJIbHBIM I0PUCTaM, JJI1 KOTOPBIX TOYHbIE ONpesieseHUs
obJieryaroT pabory.

CooTBeTCTByOLIAsA YaCTh yJIOXKeHUs Obljla 3aMeHeHa
COBEPLIEHHO HOBBIM YTrOJIOBHBIM KOJIEKCOM, Ha KOTOPBIH
BO MHOI'OM MOBJIMSJ YTOJIOBHBIM KOJleKC KopoJieBcTBa ba-
Bapus 1813 roga, 3a co3gaHue KOTOPOro OTBETCTBEHEH
BesJIMKUH opucT AHcesnbM ¢oH Deliepbax [4, c. 271]. [Apy-
MM MUCTOYHUKOM INpaBa OblLI YToJO0BHBIA KOAeKC PeliH-
ckoro coto3a 1810 rofja, KOTOPHIN ObLJI OYTH UJEHTUYEH
$paHLy3CKOMY YroJI0BHOMY KOJeKCYy HaloJIeOHOBCKOU
3MO0XU U NpPUMeHsJICA Ha TeppuTopusx [Ipyccuu u basa-
puu Ha JieBoM Gepery PeliHa, npuHaiexaBmux Ppanuuu
¢ 1795 no 1815 rop.

XoTs Ilpycckoe 3eMesibHOe y/ioXeHHe OblIO BBeJe-
HO T0JIbKO B 1794 roay, ,0CTaTOYHO CKOPO OHO 0Ka3aJoCh
yCTapeBIUMM BO MHOTHX OTHOLIEHHSX, YTO OBbLIO CBSA3AHO,
Hpex/ie BCero, ¢ ObICTPLIM COLMA/IbHBIM, MOJUTUYECKUM
Y TEXHOJIOTUYECKUM Pa3BUTHEM IepPBbIX JleCATUIETUN
XIX Beka. Y10:xeHre BO MHOTOM OCHOBBIBAJIOCh Ha NIPOCBe-
1eHHOM abcostoTusMe @pusprxa Besmkoro u 6110 npo-
nutaHo gyxoM XVIII Beka, KpoMe TOro 0HO OCHOBBIBAJIOChH
Ha NopsiJiKe Belljel, KOTOpble OblLJIM YHUYTOXeHbl PpaHIy3-
CKO} peBOJIIOLIMEeH, Hall0JIeOHOBCKUMHU BOMHAMU U IIpoLiec-
COM MHAYCTPHUATU3ALMHU.

Jlpyrue HeMelK1e rocyZiapcTBa BO MHOIOM YYUTbIBA-
JIM 3TO ¥ BBOJWJIM COBPeMeHHbIe 3aKOHBL. [Ipyccus, B cBoto
ouyepe/ib, 3HepruyHO 60poJIach NPOTHUB HOBOBBE/IEHUH, KO-
TOpble CYUTANNCh BPEJHBIMU U YIPOKAIOLIMMU CTapOMy

ctpoto. KintoueBbIM paKTOPOM COXpaHEeHUs YI0KeHHUs Obl-
JIO YBa)KeHHe K JINYHOCTU U reHuro Ppuzapuxa Benunkoro,
KOTOPbIA BO MHOTMX OTHOILIEHHUSAX BCe ellle CYUTAJICS Me-
poii Bcex Bellleil.

OniHaKO MONBITKM YCOBEpLIEHCTBOBATb U MOJIEPHU-
3MpoOBaTh YroJIOBHOE IPaBO BCe e NpeJIpUHUMATUCh
1 B 1805 r. 6b1J10 yKa3aHO Ha HAMepeHHe BblJJeJIUTh YI'0JI0B-
HO-IIPABOBYI0 YaCTb YJIOXKEHUS B CAMOCTOSITE/IbHbIN 3aKOH,
HO TOJIbKO B 1826 I. 6b1/1M IpeJIPUHSATHI 60J1ee cepbe3Hble
yCUJIMS B 3TOM HalpaBJIEHWH, KOTOPbIE, OJHAKO, HE YBEH-
YaJIMCh yCIIeXOM M3-3a PeBU3MOHUCTCKO-PecTaBPaTHBHOIO
nozaxoza. [Ipy aToM 6bl1a CO3/1aHa KOMHUCCHS 111 pa3paboT-
KU IIPOEKTa HOBOT'O YTOJIOBHOT'O 3aKOH3, a B 1847 rogy ko-
pOJI0 yKe ObLI NpeJiCTaB/eH IPOEKT HOBOT'O YyrOJI0OBHOT'O
KOJleKCa, KOTOPbIi C He60JIbIIMMU U3MEHEHUSMH, HAaKOHell,
yAaJ10Ch peaJu30BaTh N10CJIe PEBOJIIOLHH.

3ak/o4eHue 1 BbIBOf,

CTpyKTypbl U TepMUHOJI0TUsA [IpyccKOro 3eMCKoro ynoxe-
HUsl BO MHOI'OM ObLJIM COXpaHeHbl B HOBOM npoekTe. CooT-
BeTCTBYIOLIAsA 4YacTb CTApPOTo yJIOXKEeHHUs yKe UMeJa TBep-
Jloe pasJieJieHHe Ha OOIyI0 U 0COOEHHYIO YaCTH, a TaKxXe
COXPAHSAJIMCb MHOTOUMC/IEHHbIE 3/1eMEHThI U ONlpe/iesIeHH .
CrnesnyeT TakXke OTMeTHUTb, UTO IPABOBOM OXpaHe KOPOJs
1 06111eCTBEHHOT0 [IOPs1IKa B HOBOM 3aKOHE M0-NIPeKHEMY
NpHUaBaJoCh 60JblIOe 3HAYeHHE, Yero He ObIJIO B yroJIOB-
HBIX KoJlekcax baBapuu 1 PeliHCcKo# 06J1aCTH, 0CHOBAHHBIX
Ha PeBOJIIOLMOHHBIX MOJIeJIfAX.

O/iHaKO MHOTMe Bellld ObLJIY MOJHOCTbI U3MeHEHBD.
Hanpumep, IpuHLMI BEPXOBEHCTBA 3aKOHA, KOTOPBIH yxe
otctauBas B [Ipyccuun @puapux Besnukui, 611 3akpensieH
TaKUM 06pa3oM, UTO M0JIOXKEHHS YT0JI0OBHOTO U YT0JIOBHO-
NpolleccyaJbHOT0 3aKOHOB C TeX 10P COOTBETCTBOBAJIU JlaH-
HOMY NPUHLHUITY.

BoJiee 06111eIOHATHBIN TEKCT CTAPOTO YJI0KEHUS ObLI
3aMeHeH 6oJiee aGCTPAKTHBIMU MOJIOKEHUSIMU C 00IUM
U ClleliMaJbHbIM pas/iesoM, YTO 06J1erYu/ao paboTy opu-
CTOB, a KpOMe TOI'0 HOBBIM 3aKOH OblJ 60Jiee TyMaHHBIM.
[IpexkHMe HaKa3aHUsl «YECTU», TeJIeCHble HaKa3aHUs U 60-
Jlee CTpOrve CMepTHble HaKa3aHUs OblJIM OTMEHEHBD.

B npouecce pacmvpenus 'epMaHuM yroJIOBHBIN KO-
JleKc, BBeJJEHHbIN B 1851 roay ceirpas BaXKHeHILYyI0 POJib.
[Tocne co3panus CeBeporepMaHCKOTO0 CO103a B X0Zie ABCTpO-
IPYCCKO-UTANbHCKON BOMHBI 1866 T, U aHEKCUPOBaHUSA
[Ipyccueit Tepputopuii lanHOBepa, ['eccen-Kaccens, 'eccen-
Xombypra, @Ppankdypra-Ha-Maiine u Haccay, Kogekc 6611
pacnpocTpaHeH C He60JIbIIMMHU H3MEHEHUAMU Ha BCIO Tep-
putopuio Coro3a, 1 nocse ocHoBaHus B 1871 rony «Btopo-
ro peiixa», KOTOPbIH, B CBOIO 0OYepe/ib, pe/iCTaBJIsI COO0M
JIMIb pacuiupeHre CeBeporepMaHCKOro €o3a, 1 sHBaps
1872 ropa oH Takke pacnpoCcTpaHUJI CBOe 1elCTBHE Ha 10XK-
Hble HeMellKHe 3eMJIH.
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